
STATE OF NEW YORK
STATB TAX COMMISSION

In the Matter of the pet i t ion

o f

Menn-Stan Corp.

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9A of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that.  on the
1lth day of January, 1980' he served the within not ice of Decision by cert i f ied
mai l  upon Menn-Stan Corp.,  the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid \rrapper addressed as fol lows:

Menn-Stan Corp.
3156 Niagara Fal ls  B lvd.
North Tonawanda, Ny l4a2}

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner

Sworn to before me this

1 l th  day  o f  January ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th  day  o f  January ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon l{ i l l iam Frankenstein the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr .  Wi l l iam Frankenste in
3156 N iagara  Fa l l s  B lvd .
N.  Tonawanda,  NY I4 I2O

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet. i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of

Sworn to before me this

11 th  day  o f  January ,  1980.

pet i t ione



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

Menn-Stan Corp.
3156 N iagara  Fa l l s  B lvd .
North Tonavranda, NY 14L20

GenLlemen:

Please take not ice of the Decision of the State Tax Cornmissi-on enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
Wil l iam Frankenstein
3156 N iagara  Fa l1s  B lvd .
N. Tonawanda, NY 14L20
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MENN-STAN CORP.

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Franchise Tax on Business
Corpora t ions  under  Ar t i c le  9 -A o f  the
Tax Law fo r  the  Years  1971 and 1972.

Whether pet i t ioner is

expenses for equipment and

DECISION

enti t led to an investment tax credit  for var ious

mater ia ls  purchased by  i t .

FINDINGS OF T'ACT

Pet i t ioner ,  Menn-Stan  Corp . ,  3156 N iagara  Fa l l s  Bou levard ,  Nor th  Tonawanda,

New York 74720, f i led a pet i t ion for redeterninat ion of a def ic iency or for

refund of f ranchise tax on business corporat ions under Art ic le 9-A of the Tax

L a w  f o r  t h e  y e a r s  1 9 7 1  a n d  1 9 7 2  ( F i l e  N o .  1 1 6 7 8 ) .

A  fo rmal  hear ing  was he ld  be fore  A lan  R.  Go lk in ,  Hear ing  Of f i cer ,  a t  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  Of f i ce  Bu i ld ing ,65  Cour t  S t ree t ,

Buf fa lo ,  New York ,  on  oc tober  24 ,  7977 aL  1 :15  P.M.  pe t i t ioner  appeared by

Wil l iam Frankenstein, CPA. The Corporat ion Tax Bureau appeared by Peter

Cro t ty ,  Esq.  (Franc is  Cosgrove,  Esq. ,  o f  counse l )

ISSIIE

1.  Pet i t ioner ,  Menn-Stan  Corp . ,  i s  a  domest ic  corpora t ion  opera t ing  a

who lesa le  and re ta i l  bus iness  fo r  the  sa le  o f  p lan ts ,  bushes ,  f lowers ,  land-

scaping accoutrements, tools and al l  other things commonly used with regard to

Iawn and garden plant ing and care.

2 .  Pet i t ioner  t ime ly  f i led  corpora t ion  f ranch ise  tax  re tu rns  fo r  1971
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and 1972' on \ , /hich investment tax credits were taken by pet. i l ioner for the

purchase of var ious iLems, to wit :  AuLomotive equipment,  plow, used furni ture

and f ixtures, new furni ture and f ixtures, bui ldings, major bui lding improvement,

bracktopping, fencing, t ractor attachment,  t ruck, roadways and bins.

3 .  0n  January  15 ,  7915,  the  Corpora t ion  Tax  Bureau issued no t ices  o f

def ic iency for 1971 and 1972, disal lowing the investment tax credit  taken.

4. Pet i t ioner purchased pick-up trucks ( l ist ing same as automotive

equipment) which were used on and off  pet i t ioner 's premises for the del ivery

of merchandise, as wel l  as moving the var ious i tems offered for sale by pet i t ioner

f rom p lace  to  p lace  on  i t s  p remises .

5. Pet i t ioner erected or instal led var ious roadways to ease the customerts

shopp ing  as  we l l  as  to  s imp l i f y  pe t i t ioner 's  work  in  mov ing  p lan ts ,  e tc .  f rom

one spot Lo another.

6 .  PeL i t ioner  b lack topped i t s  park ing  lo t  to  ease t ra f f i c  and park ing ,

wel l  as to faci l i tate the preparat ion for and sale of i tems sold by pet i t ioner

i ts  cus tomers .

7 .  Pet i t ioner  purchased two ca lcu la to rs  fo r  o f f i ce  use ,  I i s t ing  same as

new and used furnishings and f ixtures.

8. Pet i t ioner constructed a bui lding for use in i ts pott ing operat ion

which was used 100 percent for that purpose only three months of the year,

whi le no bui lding was solely devoted to growing plants.

9. Pet i t ioner expended funds for the consLruct ion of a concrete f loor in

a building to improve efficiency and to ease the movement of shopping carts by

customers throughout the premises.

10. PeLit ioner could only guess what piece of equipment might have been

I isted as a tractor attachment.  Simi lar ly,  no evidence, other than supposit ion,

A S
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was introduced to identify the item l isted as tttruck" on the investment tax

credi t  form.

11.  Pet i t ioner  purchased b ins  fo r  the  e f f i c ien t  s to rage o f  p roduc ts  and

to  e l im ina te  the  waste  o f  such th ings  as  topso i l ,  pea t  moss ,  g rave l  o r  sand.

72 .  Pet i t ioner  cons t ruc ted  a  la rge  bu i ld ing  pr imar i l y  fo r  sa les ,  bu t  a lso

for the control  of  incoming or outgoing goods.

CONCI,USIONS OF IAI,II

A. That sect ion 210.72(b) of the Tax Law provides for a credit  with

respect to tangible personal property and other tangible property,  including

bui ldings and structural  components of bui ldings, which are:

"depreciable pursuant to sect ion one hundred sixty-seven of the
Internal Revenue Code, have a useful  l i fe of four years or more, are
acquired by purchase as def ined in sect ion one hundred seventy-nine
(d) of the Internal Revenue Code, have a si tus in this state and are
principal ly used by the taxpayer in the product ion of goods by
manufac tur ing ,  p rocess ing ,  assembl ing ,  re f in ing ,  min ing ,  ex t rac t ing ,
farming, agr icul ture, hort icul ture, f lor icul ture, v i t icul ture or
commerci_al f  ishing. rr

B. The term ' tpr incipal ly used'r  means more than f i f ty percent.  A bui lding

or addit ion t .o a bui lding is pr incipal ly used in product ion where more than

f i f t y  percent  o f  i t s  usab le  bus iness  f loor  space is  used in  s to rage or  p roduc t ion .

(See 20 NYCRR 5'2.4(c),  which al though effect ive for al l  taxable years beginning

on or after January 1, 7976, ref lects the posiLion of the State Tax Commission

during the years at issue. )

C. That al though some of the i tems for which credit  was claimed may have

been used in manufactur ing, hort icul ture or other act iv i ty enumerated in the

statute, pet. i t ioner has fai led to sustain i ts burden of proof imposed by

sect ion 1089(e) of the Tax law to show that any of such i tems were pr incipal ly

used by taxpayer in such act iv i t ies.
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Menn-Stan Corp. is denied and the notices ofD. That the pet. i t ion

def ic iency  are  sus ta ined.

DATED: Albany, New York

JAN 1 1 1980

STATE TAX COMMISSION

COMMISSIONER


